CITATION:
PARTIES:

FILE NOYS:
DIVISION:
PROCEEDING:;

ORKHNATING
COURT:

DELIVERED ON:

DELIVERED AT

HEARING DATE:

JUDGE:
ORDER:

CATCHWORDS:

COUNSEL:

PLANNING & ENVIRONMENT COURT

OF QUEENSLAND

Cleveland Power PAL v Rediand Shire Counci [2613] QPEC

CLEVELAND POWER P/ ACN 101932272
{(Appellant)

Vv

REDEAND SHIRE COUNCIL

(Respondent)

5192 of 2011

Planning und Environment
Appcal

Brsbane

20 March 2013

Brisbane

& Msrch 2013

Written submissions 20 March 2013
Andrews SCDC)

Judgment allowing the appeal and extending the relevant
period nf the devcdopment approval as per initialled draft.

PLANNING AND ENVIRONMENT — where Council
refused a request to cxtend the period of = development
approval — where developer appeaicd Council’s refisal —
where Cooneil no komger opposes ap order extending the
period of appwoval — whether the colrt should have regard to
the matters in s 388(1) of the Sustainuble Planning Act 209

PLANNING AND ENVIRONMENT — where Council
refuscd developer’s request to extead pedied of a
devclopment approval — where the appIoval 15 censisient wilg
current laws and policies — where high level of COMIAITY
awarencss of the developruent approval — whete if the rcguest
were refused further rights to make a submission would be
availabic for a further develupment application and would be
exercised by members of the public — whether 1o extend the
relevant period of the development approval

M Williamson for the appellant
M Johnston for the respondent



(1]

4

13]

14]

(5]

163

SOLICITGRS: Connor {’Meara for the appellanm
Norton Rose for the respondent

Issues

Where Council has refused a developer's mguest to extend the period of a
development approval and the developer appeals against Council's refusal this coart
determines the appcal. Council having withdrawn its opposition to (he appeal the
first issue is whether the court deciding the appeal shoutd have regand to § 388(1) of
the Sustainable Planning Act 2009 (“SPA™). The second jssue is whether the court
should have regurd to the fact that Comncil does not oppase the appeal. The thard
issuc is whether it is appropriate to allow the appeal and extend the period of Lhe
development spproval notwithstanding thai fucther rights to make a stbmission
would be available for a further development application and would be excrcsed by
mcmbers of the public.

Background

This is 30 appeal against Council’s decision to refuse a developer's reguest 1o
cxtend the relevant period of a development approval. The developer secks final
orders from the court allowing the sppeal and extending the period of the
development approval for rwo years fom the date of judgment. The order is not
opposed by Council.

The developer proposes to develop land at Moumt Cotton with a bio-mass power
plant. The land has the benefit of a development approval for a matenzt change of
use and a related environmentx approval for Environmentally Relevant Activity
No. 17.

The deveiopment application was impact assesssble. More than 300 submissions
were made by members of the community opposing the development. The
development application was approved by the Council-

A submitter appeal was commenced in relation 1o the Conncit's decision Lo grant
the development approval. The appeal was resclved betwecn the parties and the
court made final orders in the submilter appeal on 7 November 2007. That order of
7 November 2007 js the development approval which is the subject of the
developer's request 10 extend the relevant period. The period was four vears from 7
November 2607.

On 7 November 2011 the developer lodged a request with the Conncil wnder s 333
of SPA to extend the relevant period of the development approval. The Couneil
refused. This is an appeal against that refusal.
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In preparation for the appeal, experts tn the ficlds of town planning, air quality and
noise imparts prepared joint reports.

The development approval is consistent with Council's camrent planning scheme and
with the Sauth East Quecnsland Regional Plan a5 al the ume the approval was
aranted.

The potsc and abr quality experts recommended changes to the davelopment
approval to opdate the conditions imposed by the then Environmental Protection
Agency to achieve greater certminty that the approval would be consistent with
current laws and pelicies with respect to air quality cmissions.

The Department of Environment and Heritage Protection includes the former
Environmental Protection Agepcy. That Depantment agreed that the exiension to
the development period was appropriate.

The developer acceprs thal members of the public have maintained 2 “rage™ against
the pmposal and that if the request were refused, further nighis to make 2
submission would be avalable for a further development application and thar
members of the public wonld exercise thuse nghts.

Statutory framewink

Section 383 of SPA provides that 2 person may upply to Lhe assessment manager to
extend a relevant period. In deciding the request, the assessment manager must
have regard to £ 388 of SPA.

Section 388(1) of SPA provides:
g e g |

(I} In deciding 3 request under secuion 383, the assessment
mRmixger must only have regard to—

i the consistency of the approval, uwlodiog e comdiors, wath
the current Jawz aml policies applying to the development,
ixluding, for example, the amgpum and type of enfractoectee
coweobutums, o infrastructure charpes peyable under an
inirastructure charges schednlc:, and

() the community’s current awamess of the dgmg]opqm
appeoval; and

(3] whethey, if the request were refused —
(i} forther fzhts to maake 3 snbmism'pn ey be avidlable

for a fugther deveiopment applicagon;
anxt

on the likely extent to which those riphts may be
exercised; and
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(d) the views of any concarrence ageacy far the approval given umdex
secrom 385.7

Issue 1: whether the court needs to consider s 388(1) of SFA

Solicitors for developer appeared on a review day with a draft order with a
provision for allowing the appeal and extending the perod of the development
approval. Counse} for the Council annoumced that the Coupctl did not oppose the
order but hrought to the court’s aitention some facts relevant to the matters sét ont
in s 388{1) of SFA.

It was submitt=d hy the solicitor for the developer that the marters in s 388(1) need
not be established for the purpose of determining that the court bas junsdiction to
make the order, that jurisdiction was not in issue, that because Council did mot
oppose (he orders the court need not be concerned with s 388(1) of SPA and that the
facts drawn to the attention of the court by counsel for the Council unnecessarily
complicated a simple mauer.

T accept that the faciual matters sct out in 5 388(1) of SFA do nol need to be satisfied

in order for the court to have jurisdiction to hear the appeal. That feature is of no
assistance in determining whether the court should consider s 338(1). 1 otherwise
reject the two other submissions of the solicitor for the developer.

As I expressed concem in the face of the developer™s sphmissions the matter down
to allow the developer to add to its submissions, Some hours later, Mr Williamson
of counsel appeared on very short notice lo supplement the submissions for the
developer. He orally distinguished the concem courts must have with jansdictional
matters From the conecm which the court shoudd have with the matiers in § 388(1).
Hc echued the submission of the solicitor for the developer that it was relevant that
the Council did not opposc the epplication and added that the Conncil’s decision not
to oppose the appes) shoutd be given more weight as the Council acts to protect
public rights. Percaiving that more assistance would be appreciated, Mr Williamson
offered o snpplement the oral submissions with written ones. They wrived today.

Issme 2: The retevance of cowmcil nat opposing

While it scems sensible that a coort should have regard to the fact that Coupal has
changed its mind, 1 amr unsure whether that is a muler which the cowt may
consider. T note thar according to the wording of s 388(1), an asscssmentl MANARCT
deciding a request under s 383 of SPA “must only have regard to" the four maticrs
set out in s 388(1), The court can have regard (o the “views af any concurence
agency for the approval given under s 385", There was no submission wmade that the
Coumcil was sbch a concurrence agency. Even if a failwre to oppose an application
covld be reganded as the “viewes™ of Council, [ am not persuaded that il is a matter to
which ! may have regard. Formunately, it docs not affect the outcome 2s | propose
for the reasons following, w0 allow the appeal. ) 1 could take intn accouat the non-
oppasition of coonci! on the hypothesis that it is “a concumrence agency for the
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approvel given under section 3RS it would have reioforced the other bases for my
tectston.

Issae 3: Shoudd the appeal be allowed where it is likely that numerouns persons
would make submissions to a fresh development zpplication?

The posiion 1mken by the Council in drawing lo the court’s attention matters
referred to in s 388(1)(c) of SPA was appropriate. The complication it introduced
was appropriately introdnced. The choice of its counsel to raise the complicating
facts was performance of his duty performance to the court Section 388(1)(c)
makes relevant to the cowt’s Mowtion as asscssment manager the likely cxtent to
which nghts to make a2 submission may be cxcrcised. That part of the sub-section
makes relevant the interests of poteatial submitiers. They are not represenied at the
appeal. In an appeal where the facts show 2 likelibood that there wonld be autnerows
submitters in the event of a further developroent application the court should expect
that this complication wounld be raised, at least by an officer of the court acting for
Counail.

The developer’s supplementary wirtiten submissions have beea helpful.

I accept that the provision in s 388(1) of SPA does not contemplate that any one of
the four considecations is intended to prevail and it docs not contcmplate that a
faihure to comply with one of the ¢riteria mandates wefusal,

I regard it 15 as particulazly significant that the development approval is consistent
with curent laws and policies. Because the public notification process for the
deveciopment application attracted wore than 300 submissions I accept the
submission that any submission made in respoanse to the development application, if
remade, 15 unlikely to raise any new issue not already raised by submissions m the
ongnal application process.

I aceept the submassion that any new resident in the area having arrived after the
public notice showld have ap expectation that development could procesd in the area
in accordance with the planning scheme, The copsistency of the development
approval with the planning docurnents is Jmportant becaoss there most therefore be
a rcasonsble expectation on the part of the public that development of the kind
appmved may occur in the area,

I accept that the opposition to the proposal mamtamed by some members of the
public is ltkely to be related to the acceptabilnty of the “uase™ in the area and nol
hased upon its consistency or otherwise with current lawy and policies. T balance
thar against the fact that the approval, including is condmions, is consistent with
current Jaws and policies,

T aceept there would be iittle wutitity in forcing the developer to undergo an extensive
impact assessment process for the purpose of obtaining a developmeat appeoval that
would be, for all intents and parposes, consistent with the existing development



approval and which would be unlikely to provoke a public submissiun that would
riise any pew issue for consideration.

I1 is apprupnate that the appeal he allowed and that the relevant period of the
development approval be extended for two years from the date of judgment.




